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April 27, 2016 

VIA FIRST CLASS MAIL 

Homeowners 
Shadburn Ferry Homeowners Association, Inc. 

Re: Review of the Legal Documents for Shadburn Ferry 
Summary of Proposed Amended and Restated Documents 

Dear Homeowners: 

I was recently asked by the Board of Directors of the Shadburn Ferry Homeowners 
Association, Inc. (“Association”) to review the Association’s governing legal documents and to 
provide comments and recommended revisions to update the documents for your community.   

The Declaration of Restrictive Covenants for Windrush Subdivision (“Declaration”) was 
originally recorded in the Hall and Gwinnett County, Georgia, land records in 1992 and has been 
amended six (6) times between 1992 and 2005.  Unfortunately, none of the prior amendments 
included submission to the Georgia Property Owners Association Act (“Act” or “POAA”) and as 
such your community is deemed a common law homeowners association.  Georgia law has 
recently been changed to create a greater burden on common law homeowner’s associations 
when amending an association’s covenants.  I have recommended to the Association’s Board of 
Directors a number of suggested changes to your governing legal documents in order to make 
the covenants and use restrictions, and rights and obligations thereunder easier to comprehend, 
follow and enforce and to bring the documents more up to date with communities in Georgia of 
similar size and character as Shadburn Ferry.  The first such change requires submission to the 
Act in order for the Association to also make all of the other changes recommended below and 
in the enclosed draft amendments. 

Please note that the Board is providing these documents to you in DRAFT form so that 
you may provide written feedback and commentary as to the provisions that you like, and/or 
questions or concerns regarding any provisions you find may not apply to your community.  The 
Board would like to receive your comments and questions by May 15, 2016, and will 
communicate with you thereafter as to any substantive revisions that will need to be made to the 
documents before the final documents will be presented to all of you for a vote. 

Please send your email comments and feedback to me at kgaddis@gaddislanier.com, 
and I will forward all comments to the Board of Directors.   

mailto:kgaddis@gaddislanier.com
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Proposed Changes to the Declaration: 

1.    Developer Provisions.  We generally recommend for older homeowner 
associations that they delete the numerous provisions in the documents which purport to give 
the developer special rights or powers once the developer no longer owns property in the 
subdivision.  This has been done in the new, draft documents.   

3. Submission to Georgia Property Owners' Association Act.  Your subdivision is
eligible to be submitted to the Georgia Property Owners' Association Act (the "POA") which was 
adopted by the Georgia legislature in July 1994 and includes numerous benefits, rights and 
obligations for the community which are further outlined below.  The legislature adopted the 
statute to give authority to homeowner associations which up until 1994 were only available to 
condominium associations.  Now, Georgia law requires all common law homeowners 
associations to first submit to the POA before making any other changes to the governing legal 
documents in order for the changes to apply to all homeowners upon the effective date of the 
changes rather than only applying to those homeowners who consent to same.  Here are some 
of the benefits of the POA: 

a. Liens:  Once submitted to the POA, the Association will no longer be
required to file physical, paper liens for unpaid assessments or other charges owed to 
the Association.  Instead, the POA creates an automatic, statutory lien against the 
delinquent owner’s lot, shifting the burden from the Association to the owner and/or 
closing attorney.  In other words, the Association will no longer have to file individual 
liens against lots in order to secure unpaid assessments; rather, the recorded 
Declaration itself will serve as notice requiring closing attorneys and title examiners to 
contact the Association for a statement of any amounts owed to the Association prior 
to concluding any sale or refinance of a lot.  Thus, the purchaser will have to contact 
the Association to confirm that all assessments are paid, and, if the Association is not 
paid at the closing, the purchaser may become liable for the full amount owed.   

b. Late Fees:  Submission to the POA and passing a corresponding
amendment to the Declaration allows the Association to charge a late fee of the 
greater of $10.00 or ten percent (10%) of the amount due, and interest at a rate of 
10% per annum on unpaid assessments and charges. 

c. Attorney’s Fees and Costs of Collection:  Submission to the POA and
passing a corresponding amendment to the Declaration allows the Association to 
charge a delinquent homeowner the Association’s costs of collection of delinquent 
assessments, including reasonable attorney’s fees actually incurred.  If covenants are 
not subject to the POA, there is a strong possibility that an amount of attorney’s fees 
that is smaller than the amount actually incurred by the Association will be the only 
amount that is recoverable through the courts. 

d. Tenants:  The POA also clarifies that all owners and tenants must
comply with all provisions of the Declaration and the Association’s rules and 
regulations.   
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e. Fines:  The POA gives the Association a statutory power to assess fines
against violators and to suspend the common area use rights of violators.  Fines, 
which must be included within the covenants, also constitute a lien against the 
violator’s lot.  I believe these provisions greatly strengthen the Association’s powers to 
enforce the covenants and the rules and regulations. 

f. Duration:  The POA provides that covenants will be of perpetual duration.

4. Assessments.  Paragraph 6 of the proposed Amended and Restated Declaration
governs assessments and includes all provisions of the POA required for budgeting and 
collecting assessments.  These provisions will address interest, late fees and reasonable 
attorney’s fees actually incurred, as well as foreclosure rights for accounts that meet the 
statutory delinquency amounts. 

5. General Covenants and Restrictions.  The proposed Amended Declaration 
includes use restrictions to include such provisions as: (a) restrictions on the number of 
occupants per household (to no more than 2 per bedroom), (b) more specific definitions of 
prohibited vehicles and parking regulations in the community, (c) specific restrictions on certain 
dangerous dog breeds and an expansion of the pets regulations in the community, (d)  more 
specific signage requirements allowed on lots, (e) updated antennas and satellite dish 
provisions to comply with federal law, and (f) a leasing and occupancy restriction prohibiting 
leasing unless authorized with a hardship leasing permit in order to preserve the character of 
the Association property as predominantly owner-occupied.   

6. Enforcement.  The current Declaration gives the Association the right to enforce
the covenants through fining and/or filing a lawsuit, but we have updated these provisions to 
allow the Association to exercise self-help and correct violations on its own, charging the costs 
back to the violating homeowner as well.  Also, the enforcement powers have been updated to 
better clarify the Association's right to suspend voting and the right to fine for violations of the 
documents.  A fining procedure has also been included to allow for due process to all 
homeowners regarding alleged violations of the covenants.   

7. Amendments.  The amendment provisions have been updated to correspond with
the provisions of the POA for amendment to be made with the approval of two-thirds (2/3) of the 
eligible voting members, either in person or by proxy, or by written consent outside of a meeting. 
The provisions requiring Developer consent have also been removed. 

8. Insurance.  The Declaration has been amended to include provisions requiring the
Board to obtain adequate insurance including directors and officer’s liability insurance and 
personal injury and property insurance for the common areas.  

9. Security.  A provision has been included which would allow the Association to take
certain measures for the protection of the common areas, but also requires Owners to be 
responsible for their own safety and security.   
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Process for Amending the Declaration: 

The Association’s Board of Directors has spent considerable time and effort in concert 
with the Association’s attorney in drafting these proposed amendments in order to serve the 
best interests of the entire community.  However, the Board needs your thoughts, comments 
and feedback on the proposed draft documents in order to ensure the documents reflect the 
consensus of the entire community.  The Board will review all of your suggestions, comments 
and requested changes before preparing a final document to present to all of the homeowners 
for a vote. 

The process that the Board will undertake in revising the Declaration will be as follows: 

1. Provide Drafts:  The Board will provide a DRAFT Amended and Restated Declaration to 
all of the homeowners in Shadburn Ferry to review and consider. Date: April 29, 2016.

2. Comment Period:  The Board will welcome questions, comments and proposed changes 
to the draft from homeowners through email and/or letters to be received by the Board by 
Date: May 15, 2016.

3. Meeting for Q & A:  The Board will hold a “Town Hall Meeting” to allow homeowners to 
ask questions and make comments regarding the proposed amendments.  Date: May 
21, 2016.

4. Final DRAFT Documents:  The Board will submit final requested edits and changes to 
the proposed Amended Declaration to the Association’s attorney by Date: May 28, 2016.

5. VOTE on Amended Declaration:  The Board will submit the final Amended and Restated 
Declaration to the homeowners on Date: June 10, 2016.  The homeowners will have 
a period of 30-days to VOTE on the proposed amended Declaration using a 
Written Consent form which may be mailed in or hand delivered to any Board Member 
by Date: July 9, 2016.

*While Georgia law allows the Board to continue to seek and accept Written Consents after this date for 
us to one-year until the requisite 2/3 vote necessary to amend the document is attained, the Board hopes 
that all of the votes will be submitted by July 5, 2016, so that the documents may be approved and 
recorded in the Hall County and Gwinnett County land records to become effective at that time.

I hope that this summary of the proposed changes and the process for the vote on the 
amendments proves useful to you.  Please feel free to submit any questions or concerns to 
the Association’s Board of Directors at any time during this process. 

Sincerely, 

GADDIS & LANIER, LLC 

Kimberly C. Gaddis
Kimberly C. Gaddis 

KCG\bm 
Enclosures 
Cc:  Board of Directors


