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INTRODUCTION 

This write up was prepared by members of our current Board to try and address the issue of 

Enforcement and Liens and Written Notice and Communications requirements to homeowners.  

Several of the written comments as well as opinions and comments expressed at our ‘Town Hall’ 

meeting focused on the issue of Enforcement and Liens. 

Excerpts from our current By-Laws: 

Article III. Board of Directors. C. Powers and Duties. Section 15: 

“The Board of Directors shall manage the affairs of the association and shall have all the powers 

and duties necessary for the administration of the property and may do all such acts and things as 

are not by the Declaration, the Articles of Incorporation, or these By-Laws directed to be done and 

exercised exclusively by the members.  In addition…The Board shall have the power to: 

(b) making assessments to defray the Common expenses. 

(c) provide for the operation, care, upkeep, and maintenance of all the Common Property. 

(f) making and amending rules and regulations and imposing sanctions for violation thereof, 

including reasonable monetary fines. 

(i) enforcing by legal means the provisions of the Declaration, these By-Laws, and the rules and 

regulations adopted by it, and bringing any proceeding which may be instituted on behalf of or 

against the Owners concerning the Association. 

Article V  

Section 1. …The Board shall have the authority to make, modify, repeal, and enforce reasonable 

rules and regulations governing the conduct, use, and enjoyment of the Lots and the Common 

Property. ...Every Owner and Occupant shall comply with the Declaration, Bylaws and rules and 

regulations of the Association, and any lack of compliance therewith shall entitle the 

Association…to take action to enforce the terms of the Declaration, Bylaws, or rules and 

regulations… 

The Board shall have the power to impose reasonable fines which shall constitute a lien upon the 

owner’s Lot and to suspend an Owner’s right to vote or to use the Common Property for violation 

of any duty imposed und the Declaration, these By-Laws or any rules and regulations duly 

adopted…The failure of the Board to enforce any provision of the Declaration, By-Laws, or any 

rule or regulation shall not be deemed a waiver of the right of the Board to do so thereafter.   

Section 2…The Board shall not impose a fine or suspend the right to vote or to use the common 

property…unless the Owner is…30 days delinquent in any payment…in which case such 
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suspensions shall be automatic.  Any such fine…may be effective or commence upon the sending 

of such notice or such later date as may be set forth in such notice… 

If any provision of the Declaration or By-Laws or any rule or regulation…is violated, the Board 

shall serve the violator with written notice sent certified mail, return receipt requested which shall 

state: (i) the nature of the alleged violation: (ii)the proposed sanction to be imposed; (iii)a statement 

that the violator may challenge the…violation, the proposed sanction or both, by written challenge 

and written request for a hearing before the Board, which request must be received by the Board 

within ten (10) days of the date of the notice…If a timely challenge is made and the violation is 

cured within 10 days of the date of notice the Board, in its discretion, may, but is not obligated to, 

waive any sanction or portion thereof.  In the event of a continuing violation, each day the violation 

continues or occurs again constitutes a separate offences and fines may be imposed on a per diem 

basis without further notice to the violator.” 

pp. (b) provides for a hearing if requested. 

“Section 3. Notwithstanding anything to the contrary herein contained, the Association, acting 

through its Board of Directors, may elect to enforce any provision of the Declaration, the By-Laws, 

or the rules and regulation by self-help (specifically including, but not limited to, the towing of 

vehicles that are in violation of parking rules and regulations or by suit at law or in equity to enjoin 

any violation or to recover monetary damages or both without the necessity for compliance with 

the procedure set forth in Section (2) of this Article… 

The Association or its duly authorized agent shall have the power to enter a Lot or upon any portion 

of the Common Property to abate or remove, using such force as may be reasonably necessary, 

any structure, thing or condition which violates the Declaration, the By-Laws, or the rules and 

regulations.  All cost of self-help, including reasonable attorney’s fees, shall be assessed against 

the violation Lot Owner and shall be collected as provided herein for the collections of 

assessments. 

Article VI 

Section 1.  Unless otherwise provided in these By-Laws, all notices, demands, bills, statements, or 

other communications under these By-Laws shall be in writing and shall be deemed to have been 

duly given if delivered personally or if sent by First Class mail.” 

Excerpts from our Current Covenants: 

Section 1.6 (c).  “Upon the failure of any owner to maintain his lot…in a neat and attractive 

condition, Declarant may after ten days’ notice to such owner enter up such lot and have the grass, 

weeds, and other vegetation cut and the trees, shrubs and other plants removed therefrom when 

and as often as, the same is necessary in the judgement of the Declarant in order to maintain and 

aesthetic standards of the neighborhood…In the event it is necessary to enter up such lot pursuant 
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to this subsection (i) the owner of such lot shall be personally liable to declarant for the cost of any 

cutting, clearing and maintenance described above. (ii) Liability for the amounts expended for 

such cutting, clearing and maintenance shall be a permanent charge upon and lien upon such lot, 

enforceable by declarant by any proceeding at law…” 

Section 2.4.  Any notice required to be sent to any owner of a lot in Windrush …shall be served 

by …regular mail addressed to the owner for whom it is intended at his last known place of 

residence, and such service shall be deemed sufficient. 

Section 2.4. Enforcement of the covenants…shall be by any appropriate proceeding at law or in 

equity against any person of persons violating…said covenants…Such proceeding may be 

maintained to restrain violations of said covenants to enforce personal liability, to recover damages 

for the violation of said covenants, or to enforce any lien or charge arising by virtue of such 

violation.  In the event that any cost is incurred by Declarant or by the owner of property in 

Windrush in order to prevent the continuing violation on any lot of the covenants and restrictions 

of this this Declaration, the owner of such lot shall be personally liable to Declarant for the costs 

of preventing such violation and the liability for such costs expended shall be a permanent charge 

upon and lien upon such lot…All costs incurred by Declarant or by such other property owner on 

behalf of such lot owner whose lot is in violation of the covenants and restrictions shall be 

reasonable…”  Failure to enforce covenants is not a waiver of the right to enforce. 

Amendment 1. Article V.  The association shall be formed as a non-profit civic organization for 

the sole purpose of performing certain functions for the common good and general welfare of the 

residents of the development.  The association shall have no power of duty to do or perform any 

act or thing other than those acts and things which will promote in some way the common good 

and general welfare of the residents…to the extent and only to the extent necessary to carry out 

such purpose, the association (b) shall have the power and duty to exercise all of the rights, powers, 

and privileges and to perform all of the duties and obligations of the association as set forth in the 

Declaration. 

Amendment 5:  “…if a vehicle is parked on any portion of the Property in violation of this 

subsection or in violation of the association’s rules and regs, the Board may place a notice on the 

vehicle specifying the nature of the violation and stating that after 24 hours the vehicle may be 

towed…If 24 hours after such notice is placed on the vehicle the violation continues or thereafter 

occurs again within 6 months of such notice the vehicle may be towed or booted …without further 

notice…the board may elect to impose fines or use other available sanctions, rather than exercise 

its authority to tow or boot. 

Article VIII.  The Board of Directors shall have the authority to make, modify, repeal, and enforce 

reasonable rules and regulations governing the conduct, use and enjoyment of Lots and the 

common Property…Every Member and Occupant of a Lot shall comply with the Declaration, By-

Laws and rules and regulations of the association, and any lack of compliance shall entitle the 
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Association …to take action to enforce the terms of the Declaration, Bylaws or rules and 

regulations. 

The Board shall have the power to impose reasonable fines which shall constitute a lien upon the 

Owner’s Lot and to suspend an Owner’s right to vote or to use the common Property for violation 

of any duty imposed under the Declaration, bylaws, or rules and regs..  In any enforcement action 

taken by the Association under this Article VIII to the maximum extent permissible, all cost 

incurred by the Association in abating a violation…may be assessed against the violating owner.   

8.02 The board shall not impose a fine…until the association has sent or delivered written notice. 

However compliance with this Section 8.02 shall not be required for (I ) late charges…Fines and 

suspensions may be effective or commence upon the sending of such notice…In the event of a 

continuing violation, each day the violation continues or occurs again constitutes a separate 

offence and fines may be impose on a per diem basis without further notice. 

8.03…the Association …shall have the power to enter a Lot…to abate or remove, using such force 

as may be reasonable necessary, any structure, thing or condition which violates the Declaration, 

etc.  Except in emergency situations or situations involving repeat violations for which notice 

hereunder already has been given… entry onto a lot to abate…shall be make only after 10 days 

written notice.  All costs of self-help…actually incurred shall be assessed against the violating 

Member. 

Excerpts from our Proposed Covenants 

5.B. Notwithstanding the above, the Board of Directors shall have the power to levy specific 

special assessments pursuant to Section 44-3-225(a) of the Act as, in its discretion, it shall deem 

appropriate.  Failure of the Board to do so shall not be grounds for any action against the 

Association or the Board and shall not constitute a waiver of the Board's right to do so in the future. 

Board per the By-Laws has the power to make assessments as necessary to defray the Common 

Expenses.  Without this power the homeowners have no way to maintain the common area.  

Covenants Amendment 1 Section 6.5 B: “ in any assessment year a special assessment applicable 

to that year only for the purpose of defraying, in whole or in part, the cost of nonrecurring 

maintenance or… a capital improvement upon the common property.”  This power is essential if 

the homeowners are to recover from a major casualty loss and decide on a major improvement 

that is unfunded.  The Board has been authorized by each and every member of the association to 

exercise this necessary power whether or not the Covenants are changed. 

6.A.  The Association shall have the power to levy assessments as provided herein and in the Act.  

Assessments shall be used for any purpose the Board of Directors determines will benefit the 

Owners or the Community.   
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This power exists in the current By-Laws and Covenants.  This is why we have an Association and 

the association elects a Board of Directors (“BOD”:) to carry out the day to day operations.  The 

BOD can only spend money on what it determines will “benefit the Owners of the Community”.  

The Board has been authorized by each and every member of the association to exercise this 

necessary power whether or not the Covenants are changed. 

6. B. All assessments and charges levied against a Lot and its Owner, together with interest, costs 

and reasonable attorneys’ fees actually incurred (including post-judgment attorneys’ fees, costs 

and expenses, in the maximum amounts permitted under the Act, shall be: (1) a charge and a 

continuing lien against such Lot; and (2) the personal obligation of the Person who is the Owner 

of the Lot on the due date of the assessment.  Each Owner and his or her grantee shall be jointly 

and severally liable for all assessments and charges due and payable at the time of any conveyance 

of the Lot.  The Association, in the Board’s discretion, may record a notice of such lien in the 

Gwinnett & Hall County, Georgia, land records evidencing the lien created under the Act and this 

Declaration. The lien provided for herein shall have priority as provided in the Act. 

This clause states that unpaid assessments are defined by the act as a lien against the property.  

This is stated in the By-Laws and is necessary to keep the Covenants in sync with the By-Laws.  

This clause is in accordance with current covenants, the law, and current practice.  This clause is 

to define the legal character of the unpaid assessment and not to set up a notification process.  The 

Board still has discretion:  “May record…”  There could be circumstances where the board would 

opt not to pursue the Homeowner.  This is ultimately a last resort and is seldom used and only for 

homeowners who obstinately refuse to pay their share and thus are stealing from the rest of us by 

forcing us to pay what they should and will not. 

Delinquent Assessment.  All assessments and charges not paid on or before the due date shall be 

delinquent, and the Owner shall be in default.  In addition to the powers set forth below for 

collection of unpaid assessments and charges, the Association shall be entitled to exercise all other 

rights and remedies provided by law and in equity to satisfy an Owner’s debt. 

Some concern about the notice here.  Added to 5th draft:  All assessments will be billed by letter 

or invoice at least 30 days before they are due with the Due Date clearly stated on the invoice.  

Then “All assessments, etc.  Note that the By-Laws state that if the Owner is 30 days delinquent, 

the suspensions are automatic.   

7B. If, during the course of performing its maintenance responsibilities hereunder, the Board 

discovers that maintenance, repair or replacement is required of an item which is the Owner’s 

responsibility, and such maintenance, repair or replacement must be performed for the Association 

to properly complete its maintenance project, then the Association may perform such work on 

behalf of the Owner and at the Owner’s sole expense, without prior notice to the Owner, such 

being deemed an emergency situation hereunder 
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This power is essential for any HOA to function.  It is in the By-Laws which are not being changed.  

This clause is simply laying out the HOA’s responsibility.  The notice requirements are stated in 

pp.6. C.;  10 days.  This is the same as stated in the bylaws and would have to stay at 10 days 

unless we changed the By-Laws. 

9W.  If any Structure shall be erected, placed, maintained or altered upon any Lot, otherwise than 

in accordance with the plans and specifications approved by the ARC pursuant to the provisions 

of this Article, such erection, placement, maintenance or alteration shall be deemed to have been 

undertaken in violation of this Article and without the approval required herein.  If in the opinion 

of the ARC such violation shall have occurred, the ARC shall notify the Association.  If the Board 

shall agree with the determination of the ARC with respect to the violation, then the Board shall 

provide written notice to the Owner by certified mail, setting forth in reasonable detail the nature 

of the violation and the specific action or actions required to remedy the violation.  If the owner 

shall not have taken remedial action within thirty days after the mailing of the aforesaid notice of 

violation, then the Association shall have the Right of Abatement as set out herein. 

Note notice and time delay already incorporated. 

16 B. In the event of a violation of the Association Legal Documents, the Association shall have the 

power to take any or all of the following actions separately or simultaneously; provided, however, 

all suspensions and fines shall comply with the procedures described below and nothing herein shall 

authorize the Association or the Board to deny ingress and egress to or from a Lot: 

(1) Suspend all Violators’ rights to use the Common Property; 

(2) Suspend the voting rights of a violating Owner; 

(3) Impose reasonable fines against all Violators, which shall constitute a lien on 

the violating Owner’s Lot; 

(4) Use self-help to remedy the violation; 

(5) Bring an action for permanent injunction, temporary injunction and/or 

specific performance to compel the Violator to cease and/or correct the violation; and  

(6) Record in the Gwinnett & Hall County land records a notice of violation 

identifying any uncured violation of the Association Legal Documents regarding the Lot. 

These are the same powers enumerated in the current By-Laws and Covenants.  They are essential 

for the Board to do its job.  It would be better not to vote in the new covenants if these items were 

changed.  This would preserve the board’s ability to fulfill its responsibility to the Homeowners. 

 B (3) No Violation Notice and Hearing Required 

No violation notice or violation hearing shall be required to: 
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(a) impose late charges on delinquent assessments; 

(b) suspend a violating Owner’s voting rights if the Violator’s Lot is 

shown on the Association’s books and records to be more than 30 days past due in any assessment 

or charge, in which case suspension of the violating Owner’s right to vote shall be automatic and 

shall continue until the violation no longer exists or the Board of Directors otherwise reinstates such 

rights in writing;  

(c) suspend a Violator’s right to use the Common Property if the 

Violator’s Lot is shown on the Association’s books and records to be more than 30 days past due 

in any assessment or charge, in which case suspension of the Violator’s right to use the Common 

Property shall be automatic (which shall allow the Association to tow and/or boot a Violator’s 

vehicle located on the Common Property without complying with the Suspension and Fining 

Procedures described above); 

(d) Engage in self-help in an emergency; 

(e) Impose fines for each day of a continuing violation, in which case, 

each day the violation continues or occurs again constitutes a separate violation and fine(s) may be 

imposed on a per diem basis without any further notice to the Violator; or 

(f) impose fines if the same violation occurs again on the same Lot, in 

which case fine(s) may be imposed on a per diem basis without any further notice to the Violator. 

(a), (b), (c) are as they should be and is stated in the By-Laws.  Everyone knows when the annual 

assessment is due.  Everyone gets an invoice that serves as notice and everyone knows that if you 

don’t pay you don’t play.  (d) Few of us want written notice if our home is on fire and someone 

needs to come onto our property to catch us when we jump out of the window. With (e) and (f) we 

could add notice but this would conflict with the By-Laws which state no additional notice is 

necessary.  The fact of additional fines can be noted in the initial letter.  Also invoices should be 

sent out monthly to those who have fines due. This seldom comes up in reality and usually results 

in another notice anyway. 

In Summary 

The comments submitted regarding the enforcement procedures of the Board indicate 

misunderstanding by some of the purpose of the HOA as stated in the current By-Laws and 

Covenants.  We have all agreed to these restrictions by accepting the deeds to our property.  We 

have each chosen to purposely put ourselves under these restrictions because we believe it will 

best preserve the character of the neighborhood we moved into.  The powers given the Board are 

simply those that have been found necessary over many years to maintain this community and to 

keep up the amenities (which add and help maintain best-value to our community).  They are 

similar to those in most subdivisions built in Atlanta in the last 20 or so years. 
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Most of the powers of the Board are enumerated in the By-Laws.  The Board is not proposing to 

redo the By-Laws.  The HOA’s legal counsel advises that since they were new as of 2004 they are 

adequate and to change them would be unnecessary and expensive.   

Thus to vote No or Abstain from approving the proposed covenants does not affect the powers of 

the Board.  However, there are huge advantages to the community to be derived from the Proposed 

Covenants.  These are well enumerated in Kim Gaddis’ letter of April 27th, which you have all 

received.  The prime reason for initiating this process was the lack of ability to keep the community 

from swinging toward a rental community.  Amendment Six was passed by our neighbors ten years 

ago because at that time they thought it in the long run best interest of the community.  Current 

court cases have made that amendment difficult or impossible to enforce.  This Board is trying to 

remedy that situation. The only additional enforcement power the Board is seeking is the power to 

limit leasing to actual hardship situations. 

Caveat:  the excerpts from the By-Laws and Covenants had to be retyped.  There could be 

unintentional errors and omissions.  The Board does not guarantee the excerpts are presented in 

this form correctly.  You are encouraged to read the By-Laws and Covenants for yourself as the 

Board has done many times.  They are available on the Website. 

 

Additional feedback from our attorney on other homeowner comments: 

Comment: Page 4(A), Membership:  If we now must provide for a person 

designated as a “Domestic Partner” and that Domestic Partner may exercise all 

membership rights and privileges of the Owner, do we have to amend our Bylaws 

to permit that Domestic Partner to serve on the Board?  Our current Bylaws (Article 

III, Section A1) state that directors shall be Owners of Lots or spouses of such 

Owners. 

HOA Attorney Response: No, you are not required to change the Bylaws to allow Domestic 

Partners to serve on the Board, but it would be prudent and preferable to do so given that 

spouses who are not on a deed as an Owner are allowed to so serve.  I can add a one sentence 

amendment to the Bylaws to the draft amendment above that will make this change if the 

Board would like to include this change.   

Board Comment: The Board will recommend we make this amendment to the ByLaws in the final 

draft of the new covenants. 

Comment: Page 25, Section G, Failure to Enforce:  We believe the subjective language in this 

section is too broad and gives too much latitude to the Board.  We have had major problems with 

numerous Boards failing to enforce any covenants in some years, and the language in this covenant 

will only serve to give such Boards even more support for their failures to enforce covenants.  
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HOA Attorney Response: I highly recommend that you leave this provision intact and do 

not make any changes to it.  Georgia law (case law and Nonprofit Corporate Code) provides 

great latitude to corporation’s Board Members to make prudent decisions with regard to 

taking action (or deciding not to take action) on behalf of the corporation.  This is called the 

“Business Judgment Rule” and it is intended to allow Board Members to analyze any 

situation using a cost-benefit analysis and determine if it is in a corporation’s 

(association’s)  best interest to take action or not.  The Board must have sound reasoning and 

be able to identify various criteria in making any decision to either take action (i.e. fine, file 

suit, etc.) or NOT take such action if the Board determines it is the overall best interests 

(including financial interests) of the corporation to do so or not do so.  To take away this 

language and try to force Board to take action regarding covenant enforcement could be 

crippling to the Association should the Association not have sufficient financial assets to 

cover litigation, etc. 

Board Comment: The Board will not be making any changes to this clause in the final draft of the 

new covenants. 

 

 


